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Acceptance of Part op a Debt as Satisfaction of the Whole. — In 
earliest times, if a debtor paid only a portion of the sum due, but 
the creditor accepted this as full satisfaction, the pre-existing obliga- 
tion was thereby utterly destroyed. 1 The only question to be con- 
sidered was whether the parties had actually agreed upon the satis- 
faction, and, probably later, whether it was reasonable. 2 This fore- 
runner of what is now known as accord and satisfaction was burdened 
with no questions of consideration; for simple contract and its at- 
tendant doctrines had not yet become established in the law. 3 Later, 
however, accord and satisfaction came to be regarded as a contract. 
Its effectiveness lies in the creditor's implied agreement not to sue 
on the old obligation, which is regarded as still existing. This new 
agreement obviously requires consideration, and since no - one can 
be regarded as suffering a detriment in performing his just obligations, 
or as having a legal right to refrain from so doing, mere performance 
in part can never furnish this necessary element. 

Therefore it has until recently been unanimously held that a pay- 
ment of a less sum can never be satisfaction of an undisputed debt, but 
that in spite of his agreement the creditor can subsequently recover 
the residue. 4 While this result is, on grounds of strict logic, as un- 
impeachable now as when first announced in a dictum by Lord Coke, 
developing business conditions clamor for the abrogation of the rule. 
The practical importance of the difference between the right to a 
thing and the actual possession of it demands recognition, and con- 
sequently the common law rule has been constantly criticized by text- 
writers, and even by those courts which adhere to it, and there is a 
growing demand that a creditor should be permitted to make a binding 
compromise with his debtor. This demand has produced legislative 
enactments in several states, compelling effect to be given to the 
agreement of the parties. 7 iforeover, the old rule has recently been 
abrogated in at least one state by avowed judicial legislation, based 
partly upon finding the necessary consideration in the benefit ac- 
cruing to the creditor. 8 

Aside from such open repudiation, and possibly furnishing an 
easy transition to it, courts have from the time the rule was es- 
tablished eagerly seized upon any element in the transaction between 
the debtor and the creditor that might be regarded as consideration for 
the hitter's new promise. Thus, since the debtor is not bound to pay 

bollock, Contracts, (Williston's ed.) 828, 837; 12 Harv. L. Rev. 515, 521 
et seq. 

"See Cumber v. Wayne (1721) 1 Str. 426. 

3 See note 1 supra. 
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244 ; 12 Harv. I,. Rev. ubi supra. 

7 Cal. Civ. Code (1909) § 1521 et seq; Ga. Code (1911) §§ 4329, 4330; 
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anything but money, the tender and acceptance of anything else as 
satisfaction, regardless of how much less valuable it may be, is bind- 
ing. 9 So a negotiable instrument for a less amount made by a third 
party satisfies the debt, 10 and even the debtor's own check or note may 
have this effect, 11 though if the accord is to accept a less sum of 
money, and something other than money is transferred merely as a 
convenient method of payment, a fine distinction is drawn, and the 
debtor is deemed to have done nothing he was not already bound to 
do. 12 Again, when a debt is due at a certain time and place, accept- 
ance of a smaller sum before that time or at a different place con- 
stitutes a binding accord and satisfaction. 13 And an insolvent who 
pays a portion of a debt furnishes consideration for a promise not 
to claim the residue by refraining from voluntary bankruptcy. 14 

It is of course obvious that a release under seal is an effective bar 
to the enforcement of a debt, and no consideration is necessary. 18 A 
few courts have held that when a receipt in full is given upon pay- 
ment of part of a debt, this is a valid satisfaction of the whole debt. 
This is due either to a mistaken analogy to a release under seal, 18 or 
to regarding the transaction as a gift of the obligation to pay the 
residue, and the receipt as the essential delivery. 17 This holding seems 
to be an easy method of avoiding the harshness of the common law 
rule that payment of a less sum cannot be satisfaction of a greater 
debt. 

When a creditor accepts a less sum in satisfaction of a greater 
unliquidated claim, however, the question is different from that pre- 
sented when the claim is liquidated. In paying even the less amount 
the debtor surrenders his right to have the amount of his liability 
determined in court, and this furnishes a consideration for the credi- 
tor's agreement to regard the part payment as full satisfaction. 18 This 
is equally true when, as in the recent case of Brewster v. Silverstein 
(N. T. 1912) 137 N. Y. Supp. 912, the original debt is liquidated, but 
the existence or amount of a set-off is in dispute. 10 
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would be barred by bankruptcy. Schlessinger v. Schlessinger (1907) 39 
Colo. 44. 
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